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Part A. 


Answer any ONE (1) of the following two (2) questions. 


Question ONE. (20 marks) 
lan is the registered proprietor of Torrens Title land in Armidale NSW. lan has a grand 
plan to set up a huge hydroponic garden to grow a new breed of potato, and requires 
funding to establish the business. He approaches the First National Bank of Armidale 
(FNBA) and the bank agrees to lend him the required amount in return for lan granting 
the bank a mortgage over his land. FNBA take a duly executed Memorandum of 
Mortgage in prescribed form and the Certificate of Title (CT), but does not proceed to 


register the mortgage. 


lan is a fine potato farmer but a poor businessman, and soon realises he requires further 
funding to keep the business viable. His neighbour Gary agrees to lend lan the funds 
required upon lan assuring Gary that the land is unencumbered and his potato 
enterprise “cannot fail”. Gary searches the register and, finding no encumbrance on the 
land, advances the money. 


A short time later Gary falls on hard times and offers to sell the mortgage he has over 
lan’s property to John for a discounted sum. John agrees and they conclude the 
transaction with a simple transfer note. John is a cautious man and then immediately 
lodges a caveat in respect of his mortgage. Not long after this FNBA lodges its 


Memorandum of Mortgage for registration. 


Advise all parties of their position at law and in equity. 


Question TWO. (20 marks) 

Blandville Development Corporation Pty Ltd ‘[BDC’] enters into an agreement to sell 
waterfront land at Secret Cove, NSW to another company, Slow Resorts Pty Limited 
[‘Slow]. The contract provides that the purchase price of $1 million shall be by way of an 
initial deposit of $250,000 payable at exchange of contracts on 1 February 2018, at which 
point Slow shall be entitled to possession of the land in order to commence building its 
new resort. The balance of the purchase price shall be due in three further instalments 
of $250,000 payable on 1 March, 1 April and 1 May 2018. 
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In addition, clause 16 of the contract reads as follows: 

Both parties agree that should either party fail to complete [settle] on 1 May 2018, then the 
party not in default shall be entitled to serve on the other a Notice to Complete, giving the 
other party 21 days to settle in accordance with the terms of this contract, and both parties 
agree that for the purposes of this Notice, 21 days is deemed a reasonable and proper 
period of time. 

Further, both parties agree that should settlement not take place at this time, and the 
purchaser is the party at fault, then the vendor shall terminate the contract, the purchaser 
shall forfeit all monies paid to that date under the contract and the vendor shall be entitled 
to retain the benefit of any capital improvements made to the property. 


The parties exchange contracts on 1 February 2018. Slow pays $250,000 deposit in 
accordance with the terms of the contract, takes possession and begins building the 
resort. Slow also pays the next two instalments of $250,000 each on 1 March and 1 April 
2018 respectively, in accordance with the terms of the contract. However, S/ow fails to 
meet the final payment due on 1 May 2018, and accordingly on 2 May 2018 BDC issue 
a Notice to Complete in accordance with clause 16. At this point negotiations between 
the two parties ensue, the result being that on 5 May 2018 both execute a Deed of 
Arrangement which contains, amongst others, the following terms: 

1. The Notice to Complete dated 2 May 2018 is withdrawn. 

2. Completion will take place by 4.00 pm on Friday 31 August 2018, time being of 
the essence. 

3. Should the purchaser fail to complete in accordance with this Deed then the 
purchaser acknowledges that, in accordance with clause 16 of the original 
Contract of Sale, it shall forfeit the property and all monies paid pursuant to that 
contract and the vendor shall be entitled to retain the benefit of any capital 
improvements made to the property. In addition the purchaser shall also pay 
the vendor an additional sum of $100,000 in agreed liquidated damages. 


At 9.00 am on Friday 31 August 2018 Slow realizes that it will be unable to complete that 
day as agreed. The managing director [MD] of Slow BDC telephones BDC and says to 
the office manager, John Surtees “look, we are having trouble getting together the 
finance, but we should be right to go next week. Is that OK?” Surtees replies “personally 
| don’t have any problem with that, but I’m not sure | have the authority to actually agree 


LAW340, Trimester 1 2019 


on behalf of the company, and all the directors are unavailable till Monday. Our solicitors 
will be attending settlement on their behalf...” Slow fails to settle at the appointed time. 


At 10.00 am on Monday 3 September 2018 the MD of S/ow calls the MD of BDC, and 
advises that “the finance is now sorted, and we can settle this afternoon”. Unknown to 
S/ow it transpires that Secret Cove has been announced as the site of a new casino and 
resort and waterfront land prices there have doubled. In addition the work done on the 
site to date by S/ow in preparation for the construction of the resort has added a further 
half a million dollars to the value of the land the subject of the contract. BDC has in fact 
that very morning agreed to sell the property to a third party, for the sum of $2 million. 
“Too late” replies the MD of BDC. “We are terminating the contract”. 


Advise both parties of their position at law and in equity. 


Part B. 


Answer any TWO (2) of the following three (3) questions. 


Question THREE. (20 marks) 
In Farah Constructions Pty. Ltd. v Saydee Dee Pty. Ltd. 230 CLR 89; 236 ALR 209; 
[2007] HCA 22, Gleeson CJ, Gummow, Callinan, Heydon and Crennan JJ stated: 


The changes by the Court of Appeal with respect to the first limb, then, were arrived at 
without notice to the parties, were unsupported by authority and flew in the face of seriously 
considered dicta uttered by a majority of this Court. They must be rejected. 

Critically discuss. 


Question FOUR. (20 Marks) 
Bonita, Tom and Alice and beneficiaries under a discretionary trust, the settlor of which 
was their late father Max. The trustee is Max’s brother Clive - the uncle of the 
beneficiaries. The subject of the trust comprises an extensive share portfolio, and the 
instrument of trust provides and follows: 
The trustee shall, at his absolute discretion, invest trust funds as he sees fit PROVIDED 
THAT my named trustee shall invest trust funds only in public companies listed on the 
Australian Stock Exchange (ASX), and PROVIDED THAT my trustee shall not under any 


circumstances invest in shares registered in companies registered outside of the 
Commonwealth of Australia. 
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Bonita, Tom and Alice strongly believe that Clive is investing in companies not listed on 
the ASX and not registered within the Commonwealth of Australia, and demand that Clive 
provide them access to a// documents relating to the trust. 

Advise Bonita, Tom and Alice as to their rights in relation to access to these 


documents. 


Meanwhile Clive, in his capacity as trustee, learns of anew company about to list on the 
ASX, and which (according to his ‘inside source’) promises lucrative returns. Clive 
decides to ‘get in on the ground floor’ and purchases 5,000 shares in his own name. One 
month later he sells these and reaps a profit of $30,000 which he uses to purchase a 
rare painting by the late Australian artist Brett Whitley. By the time the beneficiaries learn 
of Clive’s actions the painting is now valued at $60,000. 

Advise Bonita, Tom and Alice in relation to any claim they may have in relation to 
Clive personally and the Whitley painting. 


In accordance with the instrument of trust Clive brings the trust to an end and makes a 
final distribution of trust funds to the three beneficiaries in equal shares. One year later 
the Australian Tax office (ATO) Informs Clive that there remains an unpaid tax liability in 
relation to Capital Gains Tax owing by the trust which he should have discharged prior 
to extinguishing the trust. The amount is $3,000, plus $1,000 in interest. 

Advise Clive, Bonita, Tom and Alice as to responsibility for this liability. 


Question FIVE. (20 marks) 
Linda is an elderly woman, who has never married. She has no living relatives at all, and 
is devoted to her three dogs Mawson, Charlie and Pippin. She is a long time member of 
the True-Nation Party, a registered political party, and is a life-long member of the 
Roman Catholic faith. In fact, she once toyed with the idea of becoming a nun and has 
always had a great affection for the Convent of St Theresa, a closed order of 


contemplative nuns. 


Linda dies leaving a valid will. In this will she names her friend Kathy to be her executor 
and trustee and provided that all her assets were to be held in trust and distributed as 


follows: 


LAW340, Trimester 1 2019 


(a) $50,000 to be held on trust by my executor and trustee Kathy, to be utilized by 
her in any manner she thinks fit and at her absolute discretion to support the 
political campaigns of any candidate endorsed by the True-Nation party; 

(b) $10,000 to be held in trust by my executor for her to continue to look after my 
beloved Mawson, Charlie and Pippin; 

(c) $10,000 to all my friends from the Parish of St Stephen, Armidale; 

(d) $50,000 to the True-Nation Party for the furtherance of its political work; 

(e) My principal place of residence at the time of my death to my friend and executor 
Kathy; 

(f) The balance and residuary of my estate to the Convent of St Theresa. 


Linda’s estate consists of her house named Amaroo at Armidale valued at $500,000, 
$100,000 on deposit with the New England Bank, plus assorted goods and chattels 
valued at a further $100,000. Although Linda still owned Amaroo at the time of her death, 
she had lived for the last six months of her life at a local nursing home. It transpires that 


the True-Nation Party is not incorporated. 


Advise on all relevant issues arising pursuant to the terms of Linda’s will. 
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